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Introduction  

This report has been prepared by the Elected Representatives of the Public and other actors who 

have been participating in the negotiations from the beginning, since 2015. 

The objective of this report is to provide information on how the negotiations were carried out by 

the signatory countries at the Sixth Meeting of the Negotiating Committee of the Regional 

Agreement on Access to Information, Public Participation and Access to Justice in Environmental 

Matters, held from March 20th-24th in Brazil. 

Participating in the 6th Negotiation Meeting were 23 signatory countries, representatives of civil 

society from 8 countries, experts and Nicaragua as  an Observer country. 

The negotiation meeting was held at the Itamaraty Palace, which means pink stone in guarani-, the 

language of the Guarani indigenous people in South America and is an icon of diplomacy in Latin 

America. 

 Karetta Crooks, Alternate Representative of the Public (Saint Lucia) and Joara Marchezini from 

Article 19, Brazil delivered remarks at the opening session of the meeting. Karetta Crooks 

explained that in Saint Lucia her organization was advocating against two major projects (a dolphin 

park to be built on the island’s premier heritage site and a causeway that would connect two 

offshore  islands to the main island) that threaten the island’s protected areas and endemic 

species. She shared how difficult it has been to obtain information on these projects. 

Joara Marchezini recalled that Principle 10 was born in Brazil in 1992, as well as the Declaration 

that launched this negotiation in Rio+ 20. This message was reinforced by Rubens Born, from the 

Esquel Foundation also from Brazil, during the closing ceremony, where he noted that after 25 

years since the existence of Principle 10, the region must move forward decisively towards a 

legally binding regional instrument for States, for the better implementation of the rights of access 

to information, participation and justice in environmental matters. 

They all stressed the fundamental role that the rights of access to information, participation and 

justice in environmental matters have for the achievement of two key agendas for our region: the 

Agenda 2030, which provides for the Sustainable Development Goals (SDGS), and the agenda for 

climate change. 
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The negotiation meeting was organized in contact groups and plenary meetings. Contact groups 

were coordinated by two governments and their task was to advance discussions on articles 6, 7, 8 

and 9 and then take them to the Plenary1. 

In plenary Article 9 on Access to Justice, Article 10 on capacity building and Article 11 on Resources 

were addressed. 

On two occasions the Contact Group for Article 8 on Public Participation gathered under the 

coordination of Argentina and Peru. 

In summary it can be noted that while the 6th Negotiation achieved positive results and significant 

weaknesses were also identified. What is most worrying were the discussions on Article 6: Access 

to public information, as they questioned progress already enshrined in national legislations in 

Latin America. Some governments did not want to include the obligation of States to guarantee 

this right, others reaffirmed the need of the State to know the reasons for requesting information 

and, finally, they maintained a very broad regime of exceptions. Of the 15 Caribbean countries 

only 6 have a Law on Public Information. This must recognized as an important factor that affects 

this negotiation.. 

Article 8 was discussed in the contact group coordinated by Argentina and Peru. There were 

substantive discussions and several of the proposals of the public were incorporated. However, it 

is important to note that negotiations of this article will take place at the end of July in Buenos 

Aires, Argentina. 

With regard to article 9 on access to justice, the results were encouraging because the discussion 

was based on novel principles of environmental law and that its implementation will provide 

citizens with more and better possibilities of access to justice for the protection of the 

environment and quality of life. It will also allow justice systems to deliver effective responses to 

these demands. 

The next meeting will take place in Buenos Aires from 31 July to 4 August, 2017. 

Sign up, to be informed and to participate: http://www.cepal.org/principio10  

Below are the most relevant aspects of the negotiation and discussions on articles 6, 8 and 9 of the 

draft of the Agreement. 

 

 

                                                           
1
 It is important to remember that negotiations take place only in plenary, with the participation of all 

signatory countries present at the meeting. 

http://www.cepal.org/principio10
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Relevant aspects on Article 6 on “Access to Public Information” 
 
In Brazil, article 6 was not discussed in plenary, only in the contact group. There were three 
sessions in Brazil that discussed access to information. 
 
The co-chairs, delegates from Trinidad and Mexico presented a new proposal for articles 6 and 7,  3 
days before the beginning of the negotiations, which did not give governments and civil society 
sufficient time to react to the new text or to have an official position on the proposal. 
 
The version that the co-chairs presented was a brand new draft with new insertions and deletions 
including some sections, which while not agreed, had been maintained with no changes.  Also, the 
new version changed some parts in the paragraph that were not agreed to in plenary, for instance, 
the first paragraph changed “guarantee the access to information” to “facilitate the access to 
information”. No agreement was therefore reached in the process and this did not facilitate 
consensus. All countries’ positions, were not systematized in one document and the possibility for 
two versions being down for discussions in the plenary was left open. 
 
The new version presented by Mexico and Trinidad considered a smaller list of exemptions to 
access to information,  although some countries have already indicated that they want to expand 
the list or even delete the paragraph on exemptions (this included Chile and Jamaica).  
 
The contact group sessions allowed airing of concerns from countries regarding: 

 Necessity to provide “proof of identity”. 

 Whether the agreement should guarantee a right to access to information or facilitate the 
right. 

 Reference to the principle of maximum disclosure which was agreed. 

 The creation of a minimum list of exemptions for the region or adopt an approach of       
compliance with national standards. 

 Questions on the meaning of custody and control. 

 Provisions on giving assistance to a requestor. 

 The use of the term confidential vs. exempt information and its impact in the text. 
 
It will be critical to create regional standards of exemptions for the region, with a strong public 
interest test and a guarantee of the right of access to information with a mandatory list of 
environmental information which cannot be made exempt or held as confidential. 
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Relevant aspects on the discussion of Article 8 “Public Participation” 

 
During the 6th negotiation meeting, Article 8 on public participation was discussed in the Contact 
Group coordinated by the Governments of Argentina and Peru2. 
 
During the two meetings that were held the 18 paragraphs of the article were reviewed and the 
public had a good opportunity to present their proposals. In effect there was a substantive 
dialogue between delegates and the public on the foundations of our text proposals and we also 
had time to provide concrete examples that showed the importance of our proposals for better 
environmental governance. 
 
After these two meetings Argentina and Peru prepared a new proposal based on the discussions 
that were held and the text proposals submitted by the public.  
 
In general terms, this last version delivered by Argentina and Peru on March 22nd has the following 

elements:  

(i) Rights to participate:  The Parties shall guarantee the right to participate and shall commit 

to implement open and inclusive participation in decisions on environmental matters. 

(ii) Where to participate:  Participation will occur in decision-making processes with respect to 

projects and activities, and substantive revisions, re-examination and updates that may 

potentially have a significant impact in the environment; policies, strategies, plans, 

programmes and regulations and its revisions, re-examination and updates; in 

international fora and in spaces for consultation on environmental matters.   

(iii)  When to participate: Ensure that public participation begins at an early stage when all 

options are still open. 

(iv)   Procedures for the participation: Reasonable deadlines for participation, public 

notification through appropriate means  in an effective and timely manner, ensure that 

once a decision has been made, the public is informed in a timely manner of the grounds 

and reasons underlying the decision, including the consideration of the observations  and 

information on the right to appeal,  will ensure the implementation of their national and 

international obligations in relation to indigenous and tribal peoples; identify and support 

the participation of people and groups in vulnerable situations. 

Several of the proposals submitted by the public were incorporated in the draft, including:   
 

                                                           
2 This Contact Group met on two occasions. (Monday 20

th
 and Tuesday 21

st
 ) The delegates from Argentina, Brazil, 

Colombia, Chile, Guatemala and Jamaica participated.  The participants from the public were Nicole Mohammed (T&T), 
Rubens Born and Renato Morgado (Brazil), Tomás Severino and Andrea Cerami (Mexico) and Andrea Sanhueza (Chile). 
Not all delegates and the public could have participated in these meetings because they were held in parallel to the 
Contact Group on Access to Public Information (articles 6 and 7). 
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(i) “Revisions, re-examination and updates of projects and policies and programmes” will also 
be subject to participation. Today in the Latin American and Caribbean (LAC) region there 
is no opportunity to participate in these revisions and on many occasions it is the updates 
or extensions of projects which can have the most significant social and environmental 
impacts for the population.  

 
(ii) Participation happens when “all options are still open.”  Today in the region the 

participation happens late in the evaluation process of projects that requires an 
Environmental Impact Assessment (EIA), as well as for policies, regulations, etc. This 
means that the outcome of the participation has little or no impact on the decision. 

 
(iii)  That public notifications allow for “effective participation”. The authority has the 

obligation to notify in a proactive way utilizing appropriate means to inform the public . 
 

(iv) Special measures for three specific groups: people in vulnerable situations, communities 
affected by the decision taken and indigenous and tribal groups. One special measure is 
that these groups be informed in a culturally appropriate  manner.   

 
In summary, the present draft is reasonable. However, the text has to be unified with a higher 
standard in which the verbs “facilitate” and “make efforts” have to be replaced with “shall” and 
“ensure”. Also it has to incorporate the obligation of the authorities to inform the public in a 
timely manner   and in non-technical language about environmental matters that will require 
public participation.  
 
Is important to highlight that this proposal on Article 8 has not been negotiated in plenary. This 
negotiation will commence in Buenos Aires. As a result it is still uncertain to what extent these 
proposals will remain in the final agreed version of Art. 8. 
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Relevant aspects of the negotiation of Article 9 on "Access to Justice" 

During the 6th negotiation, article 9 on access to justice was discussed in plenary and in the contact 

group coordinated by the Governments of Chile and Brazil.  

A summary of the progress made on Article 9 is as follows: 

The discussion of the article was based on very new advances in the area of environmental law 

and its implementation will provide citizens with greater and better possibilities of access to 

justice for the protection of the environment and quality of life, while at the same time allowing 

justice systems to respond effectively to these demands. 

During these meetings, all the paragraphs were reviewed and the public had the opportunity to 

present all of its proposals, as well as to provide concrete examples that showed the scope and 

importance of each of the provisions of the article.  

After these meetings, the Presidency of Brazil, presented to the plenary a simplified text proposal 

for article 9, based on the discussions held previously by delegates and the public. The last day of 

the meeting, governments agreed to include each of the paragraphs of the Presidency’s proposal 

in the current article 9 of the document and discuss it at the next meeting to be held in Argentina.  

In general terms, the provisions agreed on article 9, including the text proposed by the Presidency, 

contains the following elements:  

1. Governments agreed that access to justice is a right that must be guaranteed in environmental 

matters. 

2.  States should facilitate access through different measures that: 

a) Remove barriers to access to justice such as the reduction of the costs of procedures, and 

giving legal and technical assistance to vulnerable individuals and groups. 

b)  Although there is no agreement in the drafting, progress has been made in the idea of not 

limiting who can sue for the protection of the environment and a broad standing was 

agreed. 

c) Progress has been made in seeking formulas to achieve greater specialization in 

environmental issues among all the institutions that deal with these type of cases. 

d) It was generally agreed that it is necessary to implement mechanisms to facilitate the 

proof of environmental damage, such as objective liability and the reversal of the burden 

of proof to the defendant in certain circumstances. 

e) The importance of effective and affordable precautionary measures was discussed. 
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f) A separate article is included on the protection of environmental defenders, including the 

prohibition of threats and attacks on their work. 

In general, progress was made in the field of access to justice, even though the elements of the 

Presidency’s proposal were not discussed in plenary. This will be done at the next meeting, so in 

this instance we will raise our proposals.  

Some negative aspects so far are: the principle of free access to justice is not explicitly included in 

the text; the standing of environmental organizations is not addressed, and also it does not include 

the need that precautionary measures to be free of charge.  

Regarding Article 10 - Capacity Building and Cooperation which has been called the fourth pillar of 

access rights, the plenary discussion was marked by differences of understanding and 

interpretations of basic concepts such as cooperation, awareness raising and capacity building.  

A text where the spirit of collaboration and cooperation should have been prioritized was slowed 

down not only by basic concepts but also by the insistence of some governments to have a 

defensive attitude (such as starting the paragraph on the exchange of Information, referring to the 

non-detriment of confidential information ...); instead of approaching this article as a window of 

opportunity for the real exchange of experiences and learning between the different countries and 

their institutional developments in access rights. In addition, the issue of the financial implications 

of cooperation was also presented. Finally, the reading of article 11 was started and with this the 

meeting was closed. 


